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I. INTRODUCTION

1. The 2.5 GHz band (2496-2690 MHz) constitutes the single largest band of contiguous
spectrum below 3 gigahertz and has been identified as prime spectrum for next generation mobile
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operations, including 5G uses.! Significant portions of this band, however, currently lie fallow across
approximately one-half of the United States, primarily in rural areas. Moreover, access to the Educational
Broadband Service (EBS) has been strictly limited since 1995, and current licensees are subject to a
regulatory regime largely unchanged from the days when educational TV was the only use envisioned for
this spectrum. Today, we propose to allow more efficient and effective use of this spectrum band by
providing greater flexibility to current EBS licensees as well as providing new opportunities for additional
entities to obtain unused 2.5 GHz spectrum to facilitate improved access to next generation wireless
broadband, including 5G. We also seek comment on additional approaches for transforming the 2.5 GHz
band, including by moving directly to an auction for some or all of the spectrum.

II. BACKGROUND

2. EBS, formerly known as ITFS (Instructional Television Fixed Service),? permits the
transmission of instructional material for the formal education of students by accredited public and private
schools, colleges, and universities.?

3. Currently, eligibility to hold an EBS license is limited to (1) accredited public and private
educational institutions, (2) governmental organizations engaged in the formal education of enrolled
students, and (3) nonprofit organizations whose purposes are educational and include providing
educational and instructional television materials to accredited institutions and governmental
organizations.* EBS licenses generally are held by state government agencies, state universities and
university systems, public community and technical colleges, private universities and colleges, public
elementary and secondary school districts, private schools (including Catholic school systems and other
religious schools), public television and radio stations, hospitals and hospital associations, and other non-
profit educational entities.’

4. EBS licensees operate in 114 megahertz of the 2.5 GHz band; the remaining 80
megahertz is assigned to the Broadband Radio Service (BRS).® EBS licensees are authorized to operate

1 See http.//www.ericsson.com/assets/local/policy-makers-and-regulators/170331-3 gpp-spectrum-bands.pdf (last
visited March 22, 2018).

2 See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the Provision of Fixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands,
Report and Order and Further Notice of Proposed Rulemaking, 19 FCC Red 14165, 14169-70, para. 6 (2004)
(BRS/EBS R&O or BRS/EBS FNPRM). 1TFS was an analog television-like service, while EBS is a broadband
service.

347 CFR § 27.1203(b)-(c); see also Amendment of the Commission's Rules with Regard to the Instructional
Television Fixed Service, the Multipoint Distribution Service, and the Private Operational Fixed Microwave
Service; and Applications for an Experimental Station and Establishment of Multi-Channel Systems, Report and
Order, 94 FCC 2d 1203, 1208, para. 9 (1983) (1983 R&O) citing Amendment of Parts 2 and 4 of the Commission
Rules and Regulations to Establish a New Class of Educational Television Service for the Transmission of
Instructional and Cultural Material to Multiple Receiving Locations on Channels in the 1990-2110 MHz or 2500-
2690 MHz Frequency Band; Amendment of Parts 1, 7, 9, 10, 11, and 16, Report and Order, 39 FCC 846, 852-3,
para. 25 (1963) (MDS R&O), recon. denied, 39 FCC 873 (1964) (ETV Decision).

447 CFR § 27.1201(a). The entity also must be “otherwise qualified under the statutory provisions of the
Communications Act of 1934, as amended.” Id.

3> Based on a review of the Universal Licensing System conducted on March 22, 2018; see also, Letter from Fred B.
Campbell, Jr., President and CEO, Wireless Communications Association International to Marlene H. Dortch,
Secretary, Federal Communications Commission, Attach. at 8 (filed Apr. 8, 2010).

6 As noted below, in 1983 the Commission re-allotted the E and F channel groups to MDS. In 1991, the
Commission re-allotted three additional channels (collectively termed the H channel block) in the 2500-2690 MHz
band from the Private Operational-Fixed Microwave Service (OFS) to MDS in order to provide even more spectrum
for multichannel video operations. See Amendment of Parts 21, 43, 74, 78, and 94 of the Commission's Rules
Governing Use of the Frequencies in the 2.1 and 2.5 GHz Bands Affecting: Private Operational-Fixed Microwave
(continued....)
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on the A, B, C, D, and G channel groups, with each group comprised of three 5.5 MHz channels in the
lower or upper band segment and one 6 MHz channel in the mid-band segment.” Since 1983 the
Commission has allowed EBS licensees to lease their excess capacity to commercial providers,? but it has
required EBS licensees to retain five percent of their capacity for educational use, and it further has
required that they use each channel at least 20 hours per week for educational purposes.’

5. Currently, there are 1,300 EBS licensees holding over 2,190 licenses.!® EBS licenses
generally are based on a 35-mile radius circular Geographic Service Area (GSA) (with an area of 1934
square miles), although due to a historical license modification process the Commission adopted in 2005,
many EBS licenses have much smaller, irregular GSAs.!! Incumbent EBS licenses cover only about one
half of the geographic area of the United States in any given channel.!?> In the rest of the country, mostly
rural areas west of the Mississippi River, the 2.5 GHz spectrum remains unassigned.”> There is some EBS

(Continued from previous page)
Service, Multipoint Distribution Service, Multichannel Multipoint Distribution Service, Instructional Television
Fixed Service, & Cable Television Relay Service, GN Docket No. 90-54, Order on Reconsideration, 6 FCC Rcd
6764, 6792, para. 6 (1991), recon. denied, 7 FCC Red 5648 (1992). In 2004, the Commission designated the 2495-
2500 MHz band for use in connection with the 2500-2690 MHz band and relocated MDS channel 1 from 2150-2156
MHz to 2496-2502 MHz and MDS channel 2 from 2156-2162 MHz to 2618-2624 MHz. BRS/EBS R&O, 19 FCC
Red at 14169, 14176-80, paras. 6, 21-29 and n.56. MDS Channel 1 and MDS Channel 2 were renamed BRS 1 and
BRS 2, respectively. Id. at 14183-84, paras. 37-38. Thus, BRS is assigned the E, F, and H channel groups and BRS
1 and BRS 2. Id.

747 CFR § 27.5(i). In addition, a few grandfathered ITFS licensees, whose licenses were issued before 1983, are
authorized to operate on the E and F channel groups, but these licensees may not apply for major modifications to
their licenses; in 1983, the Commission reallocated the E and F channel groups for use by MDS. Amendment of
Parts 2, 21, 74 and 94 of the Commission’s Rules and Regulations in regard to frequency allocation to the
Instructional Television Fixed Service, the Multipoint Distribution Service, and the Private Operational Fixed
Microwave Service, Gen Docket No. 80-112 and CC Docket No. 80-116, Report and Order, 94 FCC 2d 1203, 1204,
para. 4 (1983). MDS was renamed BRS, and currently the E, F, and H channel groups are assigned to BRS. See
BRS/EBS R&O, 19 FCC Rcd at 14183-84, paras. 37-38; see also Amendment of Parts 21, 43, 74, 78, and 94 of the
Commission's Rules Governing Use of the Frequencies in the 2.1 and 2.5 GHz Bands Affecting: Private
Operational-Fixed Microwave Service, Multipoint Distribution Service, Multichannel Multipoint Distribution
Service, Instructional Television Fixed Service, & Cable Television Relay Service, GN Docket No. 90-54, Order on
Reconsideration, 6 FCC Red 6764, 6792, para. 6 (1991), recon. denied, 7 FCC Red 5648 (1992).

8 Amendment of Parts 2, 21, 74 and 94 of the Commission's Rules and Regulations in regard to Frequency
Allocation to the Instructional Television Fixed Service, the Multipoint Distribution Service, and the Private
Operational Fixed Microwave Service, Gen Docket No. 80-112 and CC Docket No. 80-116, Report and Order, 94
FCC 2d 1203, 1204, para. 4 (1983) (First Leasing Decision).

® BRS/EBS R&O, 19 FCC Rcd at 14232-34, paras. 179-181.
10 These numbers are based on a review of the Universal Licensing System conducted on March 22, 2018.

1 On January 10, 2005, many EBS licenses had their 35-mile radius circles reduced when the Commission
converted their Protected Service Areas (PSAs) to Geographic Service Areas (GSAs) through the “splitting-the-
football” process. BRS/EBS R&O, 19 FCC Rcd at 14192-94, paras. 60-65. “Splitting-the-football” refers to a
process initially used informally by licensees in the Multichannel Distribution Service (MDS) and ITFS industry to
handle interference issues in GSAs that overlap. Id. 47 CFR § 27.1206(a) (“The area for incumbent site-based
licensees that is bounded by a circle having a 35 mile radius and centered at the station’s reference coordinates,
which was the previous PSA entitled to incumbent licensees prior to January 10, 2005, and is bounded by the
chord(s) drawn between intersection points of the licensee’s previous 35-mile PSA and those of respective adjacent
market, co-channel licensees.”); see also BRS/EBS R&O, 19 FCC Red at14192-94, paras. 60-65; BRS/EBS Third
MO&O, 21 FCC Red at 5612 n.7.

12 This estimate is based on a review of the Universal Licensing System conducted on March 22, 2018.

Brd.
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spectrum unassigned in urban areas as well, but such spectrum generally is only available in small,
irregularly shaped areas between GSAs that are considerably smaller than the area of a 35-mile radius
circle.

6. The Commission suspended the processing of EBS applications in 1993.'* Only twice
since then has the Commission opened filing windows for EBS applications. In 1995, the Commission
provided a five-day window for the filing of applications for new construction permits and for major
changes to existing EBS facilities.”> And in 1996, the Mass Media Bureau announced a sixty-day window
for the filing of a limited class of applications, but during that window, it only permitted the filing of EBS
modification applications and amendments to pending EBS applications proposing to co-locate with an
authorized wireless cable facility. !¢

7. During the past 20 years, the Commission, on several occasions, has considered assigning
EBS spectrum licenses by auction.!” Most recently, the Commission in 2008 decided to use competitive
bidding to license unassigned BRS spectrum but held that a “broader record should be developed on how
to distribute licenses for unassigned EBS spectrum,” and it sought further comment on how to license
unassigned EBS spectrum in the BRS/EBS Second FNPRM.'

8. In response to the BRS/EBS Second FNPRM, commenters proposed various alternative
licensing schemes, including awarding licenses through a comparative point system;'® permitting only
consortia to apply for a Basic Trading Area (BTA) license (an area consisting of several counties

4 Amendment of Part 74 of the Commission’s Rules with Regard to the Instructional Television Fixed Service, MM
Docket No. 93-24, Notice of Proposed Rulemaking, 8 FCC Red 1275, 1277, para. 9 (1993). The Commission made
an exception to the freeze for major change proposals for EBS applications to accommodate settlement agreements
among mutually exclusive applicants. Id. at 1277, para. 9 n.13; see also Amendment of Part 74 of the Commission’s
Rules with Regard to the Instructional Television Fixed Service, Order and Further Notice of Proposed Rulemaking,
MM Docket No. 93-24, 9 FCC Red 3348, 3354, paras. 42-43 (1994).

15 See Notice of Instructional Television Fixed Service Filing Window from October 16, 1995, through October 20,
1995, Public Notice, Report No. 23565A (rel. Aug. 4, 1995).

16 Mass Media Bureau Announces Commencement of Sixty (60) Day Period for Filing ITFS Modifications and
Amendments Seeking to Co-Locate Facilities with Wireless Cable Operations, Public Notice, 11 FCC Rcd 22422,
22422-23 (1996).

17 See, e.g., See Implementation of Section 309(j) of the Communications Act—Competitive Bidding for Commercial
Broadcast and Instructional Television Fixed Services Licenses, Reexamination of the Policy Statement on
Comparative Broadcast Hearings, Proposals to Reform the Commission’s Comparative Hearing Process to
Expedite the Resolution of Cases, MM Docket No. 97-234, GC Docket No. 92-52, and GEN Docket No. 90-264,
First Report and Order, 13 FCC Rcd 15920, 15999-16001 paras. 197-204 (1998) (Commercial Broadcast
Competitive Bidding First Report & Order), recon. denied, 14 FCC Red 8724, modified, 14 FCC Red 12541 (1999),
aff’d sub nom. Orion Commc’ns, Ltd. v. FCC, 213 F.3d 761 (D.C. Cir. 2000) (finding EBS spectrum is not exempt
from the use of competitive bidding to assign new licenses subject to mutually exclusive applications); BRS/EBS
NPRM, 18 FCC Rcd at 6816-19, paras. 233-240 (secking comment on assigning licenses for unassigned EBS
spectrum by competitive bidding); Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to
Facilitate the Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in the
2150-2162 and 2500-2690 MHz Bands, Fourth Memorandum Opinion and Order and Second Notice of Proposed
Rulemaking and Declaratory Ruling, 23 FCC Red 5992, 6005, para. 20 (2008) (BRS/EBS Fourth MO&O or
BRS/EBS Second FNPRM).

18 BRS/EBS Second FNPRM, 23 FCC Rcd at 6005, para. 20.

19 See e.g., Comments of the Catholic Technology Network Comments at 3-7 (filed Sept. 22, 2008) (CTN
Comments); Comments of Myers Lazarus at 11 (filed Sept. 22, 2008) (Myers Lazrus Comments); Reply Comments
of Native Public Media at 5 (filed Oct. 22, 2008) (Native Public Media Reply).
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surrounding a common commercial center);?° permitting existing licensees to expand their respective
GSAs to the borders of the BTA, which would eliminate all white space and in turn, eliminate the need to
file applications for new licenses (“GSA maximization”);?! and permitting licensees to expand their
respective GSAs to the borders of the BTA after accepting applications for new stations (reverse GSA
maximization).??> Subsequently, on June 6, 2014, the Catholic Technology Network, the National EBS
Association, the Wireless Communications Association International, and the Hispanic Information and
Telecommunications Network, Inc. proposed a multi-step process for licensing unassigned EBS
spectrum.?* Unused EBS spectrum, however, has remained generally unavailable since 1995.%4

1. DISCUSSION

9. In accordance with the Commission’s goal of making additional spectrum available for
flexible use, and to promote use of 2.5 GHz frequencies that have been unassigned for far too long, we
propose and seek comment on a number of steps to encourage and facilitate more efficient use of this

20 See, e.g., Comments of the American Association of School Administrators(AASA), Association of Education
Service Agencies, Association of School Business Officials International, Consortium for School Networking,
International Society for Technology in Education, National Association of State Boards of Education, National
Education Association, National Association of Independent Schools, National Rural Education Association,
Organizations Concerned about Rural Education , and Rural Schools and Community Trust at 12-13 (filed Sept. 22,
2008) (The Schools Comments); see also Ex Parte letter from James H. Johnston, Esq., counsel for AASA, the
School Superintendents Association to Marlene H. Dortch, Secretary, Federal Communications Commission Attach.
at 4 (filed June 8, 2015).

2l Comments of the National EBS Association at 22-24 (Filed Sept. 22, 2008) (NEBSA Comments) (Filed Sept. 22,
2008), Comments of Bellville ISD at 6 (filed Sept. 22, 2008) (Bellville ISD Comments) (filed Sept. 22, 2008),
Comments of Indiana Higher Education Telecommunications System at 6 (filed Sept. 22, 2008) (IHETS
Comments), Comments of Source for Learning at 5-6 (Filed Sept. 22, 2008) (Source for Learning Comments),
Comments of Hispanic Information and Telecommunications Network at 9-13 (Filed Sept. 22, 2008) (HITN
Comments), Joint Comments of Adams Telcom, Inc., Central Texas Communications, Inc., Leaco Rural Telephone
Cooperative, Inc., Public Service Communications, Inc., Vermont Telephone Company, Inc. and Wisper Wireless
Solutions, LLC at 4-7 (filed Sep. 22, 2008) (Adams et al. Comments).

22 Ex Parte Letter filed by Edwin N. Lavergne, Counsel to CTN and Donna A. Balaguer, Counsel to the United
States Conference of Bishops and the National Catholic Educational Association (dated June 1, 2009) (CTN June
2009 Ex Parte) at Attachment.

23 Ex Parte Letter from Catholic Technology Network, National EBS Association, Wireless Communications
Association International and Hispanic Telecommunications Information Network, Inc. (filed June 6, 2014)
(Catholic Technology Network et. al. Ex Parte). The Catholic Technology Network et. al. Ex Parte proposes a
multiple step process for licensing unassigned EBS spectrum: first, conversion/expansion of existing EBS licenses
to county licenses; second, a special window for EBS-eligible Native American Tribal entities to apply for EBS
spectrum; third, a similar window for all EBS-eligible entities; and, fourth, a window for a limited number of
applications for remaining EBS spectrum. We note that the Catholic Technology Network et. al. Ex Parte was filed
in Docket 03-66, and numerous parties filed and had ex parte communications with staff. We hereby terminate
Docket 03-66; any filings made in Docket 03-66 are hereby incorporated into the instant proceeding and all
remaining issues from Docket 03-66 subsumed herein, to enable consideration of any substantive information
contained in filings made in that docket.

24 Since the freeze was instituted, a number of requests for waiver and special temporary authority to permit use of
unassigned DBS frequencies have been granted. See, e.g., Application of The Board of Trustees of Northern
Michigan University For a New Educational Broadband Service Station, Memorandum Opinion and Order, 23 FCC
Red 11832 (WTB 2008); Application of The Nisqually Indian Tribe, Memorandum Opinion and Order, 28 FCC Red
15569 (WTB BD 2013); The Board of Trustees of Northern Michigan University, Memorandum Opinion and Order,
28 FCC Red 15576 (WTB BD 2013); The Board of Trustees of Northern Michigan University, Memorandum
Opinion and Order, 28 FCC Rcd 15583 (WTB BD 2013); Application of The Board of Trustees of Northern
Michigan University For a New Educational Broadband Service Station, Memorandum Opinion and Order, 31 FCC
Red 3371 (WTB BD 2016).
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spectrum. First, given the irregularity of current EBS geographic service areas (as well as outdated
regulatory requirements), we propose to rationalize existing EBS holdings so that existing licensees have
new opportunities to put 2.5 GHz spectrum to its highest and best use. Second, we seek comment on
whether to open one or more local priority filing windows so that existing licensees, Tribal Nations, and
educational entities could get access to unassigned spectrum in the 2.5 GHz band. Third, we propose to
use geographic area licensing to assign any remaining spectrum, which may result in the auction of any
licenses for 2.5 GHz spectrum still unassigned after rationalizing holdings and any new filing windows.
Finally, we seek comment on additional approaches for transforming the 2.5 GHz band, including by
moving directly to an auction for some or all of the spectrum. We believe the proposed changes
discussed herein will reduce unnecessary regulatory burdens on licensees, promote greater spectrum
efficiency, and facilitate the full use of EBS spectrum to provide advanced mobile broadband services,
particularly in rural areas where this spectrum sits idle today.

A. Rationalizing Existing 2.5 GHz Holdings

10. Ensuring that the radio spectrum is used efficiently and intensively is an important public
interest goal—a goal that also serves the interests of the existing licensees. The Commission traditionally
has recognized that a spectrum policy based on flexible use in regular geographic areas has several
advantages.> Such flexible use licensing can promote broadband deployment, ensure the spectrum is put
to its most beneficial use, allow licensees to respond to consumer demand for new services, and maximize
the probability of success for new services.?

1. Regular Geographic License Areas

11. As an initial step, we propose to rationalize the GSAs of existing EBS licensees, except
grandfathered licensees in the E and F Channel groups, to a defined geographic area, namely, the sum of
census tracts that are covered by, or that intersect, a licensee’s existing GSA. We propose that such
rationalization should occur automatically (i.e., we would update our licensing records to reflect the
change), so existing licensees would not be required to file applications with the Commission or
otherwise notify the Commission to effectuate this change.?”

25 See, e.g., Amendment to Harmonize and Streamline Part 20 of the Commission’s Rules Concerning Requirements
for Licensees to Overcome a CMRS Presumption, Report and Order, 32 FCC Rcd 10731, 10738, para. 15 (2017).

26 See, e.g., 1d., Amendment of Parts 1 and 22 of the Commission’s Rules with Regard to the Cellular Service,
Including Changes in Licensing of Unserved Areas, Second Report and Order and Second Further Notice of
Proposed Rulemaking, 32 FCC Red 2518, 2520, para. 1 (2017); Expanding the Economic and Innovation
Opportunities of Spectrum Through Incentive Auctions, Report and Order, 29 FCC Red 6567, 6871, paras. 744-745
(2014).

27 We note that we followed a similar automatic process when ITFS licensees were awarded a protected service area (“PSA”), the precursor to a
GSA, and when the PSA was expanded from 15 miles to 35 miles. See Amendment of Part 74 of the Commission’s Rules with
Regard to the Instructional Television Fixed Service, Report and Order, 10 FCC Rcd 2907, 2917, para. 59 (1995);
Amendment of Parts 21, 43, 74, 78, and 94 of the Commission’s Rules Governing Use of the Frequencies in the 2.1
and 2.5 GHz Bands Affecting: Private Operational-Fixed Microwave Service, Multipoint Distribution Service,
Multichannel Multipoint Distribution Service, Instructional Television Fixed Service & Cable Television Relay
Service, Order on Reconsideration, 6 FCC Rcd 6764, 6766-67, paras. 9-10 (1991). We also note that pursuant to our
existing rules, grandfathered EBS licensees on the E and F channel groups would not be permitted to expand their
GSAs. 47 CFR §27.1216. Pursuant to 47 CFR §27.1216, because there may be both EBS and BRS stations on the
same channels in the same market, grandfathered E and F group EBS channels have previously been limited in their
ability to expand their GSAs. This may still be the case. We seek comment on whether rationalizing the holdings of
grandfathered EBS licensees on the E and F channel groups would be feasible, whether we could use a similar
rationalization scheme as proposed herein for EBS generally, and whether doing so would facilitate more intensive
use of 2.5 GHz spectrum.
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12. We seek comment on whether such expansion?® should include every census tract that is
covered by or that intersects the licensee’s existing GSA. Alternatively, should a census tract be included
only if a minimum percentage of that census tract overlaps the GSA, and, if so, what should that
minimum percentage threshold be (e.g., 10 percent, 25 percent, 50 percent)? We also seek comment on
whether, if we adopt a minimum percentage overlap threshold, that minimum percentage should be a
percentage of the census tract’s geography or of the census tract’s population.

13. Second, we propose that, in this rationalization process, each current EBS GSA will be
converted to a single license made up of all the census tracts it covers or intersects, rather than converted
to a collection of separate licenses, each the size of a single census tract. We seek comment on this
proposal.

14. Finally, we seek comment on how to resolve situations in which two or more co-channel
GSAs overlap the same census tract(s), and whether simply setting the threshold for required overlap at
50 percent in order to include the census tract in the GSA is the best way to address such a situation. Are
there other ways to address situations in which co-channel GSAs overlap the same census tracts?

15. Modifying EBS licenses to GSAs based on census tracts should generate two particular
benefits. First, since census tract boundaries are pre-determined and follow regular geographic separation
patterns (e.g., divisions based on streets), the boundaries of census tract-based GSAs should be easier to
determine than a circular GSA that cuts across regular geographic boundaries.

16. Second, rationalizing incumbent EBS licenses based on census tracts would yield white
spaces that also are based on the boundaries of census tracts and/or counties (since census tracts nest into
counties), rather than irregular shapes and slivers. This regularity in the shape and size of white spaces
would facilitate new entry into the 2.5 GHz band. We seek comment on these views. Commenters
should discuss the costs and benefits of such a license area change.

17. As an alternative to basing GSAs on census tracts, we seek comment on whether we
should expand existing GSAs to include the counties covered by or that intersect the GSA. Under this
alternative, we seek comment on whether to include a county only if a minimum percentage of the county
overlaps the GSA and, if so, what that minimum percentage should be (e.g., 50 percent, 75 percent). We
also seek comment on whether, if we adopt a minimum percentage overlap threshold, that the minimum
percentage should be a percentage of the county’s geography or of the county’s population. In addition,
we seek comment on how to resolve situations where more than one EBS licensee is in the same county,
and whether and to what extent automatic expansion on a county basis will result in inefficient use of
spectrum.

18. We also seek comment on any other issue that may arise from rationalizing existing EBS
holdings and allowing EBS licensees to apply to expand their GSA boundaries. In addition to the criteria
stated above, are there any other requirements that existing licensees should satisfy in order to be
permitted to expand into the vacant area of a county? For instance, should the right to expand to county
boundaries be limited to licensees that provide service to a given percentage of that county? If so, what
should the minimum percentage be? Should the minimum percentage be a percentage of the county’s
geography or of the county’s population? Should we establish a requirement that the incumbent
licensee’s GSA cover a minimum percentage of the area in a county before it is allowed to expand into
the remainder of the county? In the alternative, should we simply have existing licensees maintain their
current contours, rather than rationalizing existing holdings? Commenters should discuss cost and
benefits of any advocated approach and support their position with quantitative and qualitative data.

2. Additional Flexibility for EBS Licenses

19. Granting additional flexibility to EBS licensees has been an effective means of allowing

28 Under limited circumstances a GSA might be reduced instead of expanded.
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better use of the 2.5 GHz band. In 1983, when the Commission allowed 2.5 GHz licensees to lease
excess capacity, it provided educators with another means of acquiring the resources needed to operate
ITFS facilities for education.? In 2004, when the Commission created BRS and EBS, the more flexible
technical rules allowed the bands to be used for broadband services.’** Now, significant amounts of
commercial broadband data flow through the 2.5 GHz band.?! We believe subsequent events have
confirmed the Commission’s prediction that “consumer benefits will be maximized if BRS/EBS licensees
are able to take advantage of the flexible use standard in Part 27.”32 We now seek comment on granting
additional flexibility to EBS licensees in order to promote more intensive and efficient spectrum use.

20. First, we propose to provide EBS licensees with the flexibility to assign or transfer
control of their licenses to entities that are not EBS-eligible. Specifically, we propose to eliminate the
limit on what entities can hold EBS licenses (rule 27.1201) and make clear that licensees may assign or
transfer control of their licenses to other entities.’> We note that the existing licensees have built out their
systems since 2011 and understand how they use their EBS licenses as well as the availability of wireless
broadband in their area. Under this proposal, the decision whether to lease or transfer a license would rest
with the EBS licensee.** There is little reason to think that, at this point in time, the Commission is better
positioned than licensees themselves to determine how to maximize the use of 2.5 GHz spectrum for
licensees and their communities. And there is little reason to think that licensees should not be allowed to
decide for themselves whether to continue to hold their licenses or to transfer their licenses to a third party
in the secondary market. We seek comment on this proposal.

21. EBS licensees whose licenses were granted via waiver since the EBS filing freeze was
instituted are currently prohibited from leasing the spectrum.’> Consistent with our consideration of
providing additional secondary-markets flexibility to existing EBS licensees, we propose to eliminate any
special restrictions on such licensees; accordingly, those whose licenses were granted via waiver would
have the same flexibility to lease their spectrum or to transfer or assign their licenses as we propose for
other EBS licensees. We seek comment on this proposal.

22. We also seek comment on eliminating the educational use requirements for EBS

29 1983 R&O, 48 Fed. Reg at 33892, para. 118.

30 BRS/EBS R&O, 19 FCC Rcd at 14168, 14169-70, paras. 4, 6. Similarly, the Commission’s clarification of the
permissible length of lease terms in 2009 provided greater certainty to both licensees and lessees. Provision of
Fixed and Mobile Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands,
Fifth Memorandum Opinion and Order and Third Further Notice of Proposed Rulemaking, 24 FCC Red 12258
(2009).

31 Colin Gibbs, Fierce Wireless Sprint: More than half of our LTE traffic is on 2.5 GHz (Nov, 9, 2016);
http://www.fiercewireless.com/wireless/sprint-more-than-half-our-lte-traffic-2.5-ghz (March 3, 2018).

32 BRS/EBS R&O, 19 FCC Red at 14237, para. 187.
33 See 47 CFR § 27.1201 (limiting EBS eligibility to certain educational entities).

34 If the EBS licensee’s lease provides for an option or right or right of first refusal with respect to a license, the
provisions of the contract would apply, subject to the requirement that all assignments and transfers of Commissions
licenses are subject to Commission consent.

35 See, e.g., Application of The Board of Trustees of Northern Michigan University For a New Educational
Broadband Service Station, Memorandum Opinion and Order, 23 FCC Rcd 11832 (WTB 2008); Application of The
Nisqually Indian Tribe, Memorandum Opinion and Order, 28 FCC Rcd 15569 (WTB BD 2013); The Board of
Trustees of Northern Michigan University, Memorandum Opinion and Order, 28 FCC Red 15576 (WTB BD 2013);
The Board of Trustees of Northern Michigan University, Memorandum Opinion and Order, 28 FCC Red 15583
(WTB BD 2013); Application of The Board of Trustees of Northern Michigan University For a New Educational
Broadband Service Station, Memorandum Opinion and Order, 31 FCC Rcd 3371 (WTB BD 2016).
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licensees. The educational use requirements, which have not been updated since 19983 were based on
the use of analog video and permitted many administrative uses to fulfill the educational requirement.
Today, however, most EBS licensees or their commercial lessees are providing digital broadband service,
offered 24/7, at the school itself, at home, or anywhere within the licensee’s GSA. It appears the existing
educational use requirements are out of date and do not fit the actual use of the spectrum. Given the
additional flexibility we are granting EBS licensees, we seek comment on whether there is value in
attempting to update the educational use requirements—who is better positioned to determine the highest
and best use of 2.5 GHz spectrum, the Commission or licensees? Commenters should explain and
quantify the benefits and costs of these regulatory requirements, including whether to update them (and if
so, how).

23. We also propose to eliminate the current restrictions on EBS lease terms. Under existing
rules, EBS licensees are prohibited from leasing their facilities for a term longer than 30 years and lessees
are required to provide EBS lessors with the opportunity to revisit their lease terms at years 15, 20, and 25
to review their “educational use requirements in light of changes in educational needs, technology, and
other relevant factors and to obtain access to such additional services, capacity, support, and/or equipment
as the parties shall agree upon in the spectrum leasing arrangement to advance the EBS licensee’s
educational mission.”* To that end, we propose to eliminate these lease restrictions on a going-forward
basis.®® We also seek comment on any other revisions needed to fully rationalize our rules for the
transferability, leasing, and use of EBS spectrum. Are there other restrictions that unnecessarily reduce
the ability of licensees to put this spectrum to its highest and best use?

24, Finally, we ask whether, in light of the actions we take in this proceeding, we should
modify our treatment of EBS in the spectrum screen. In the Mobile Spectrum Holdings Report and
Order, the Commission concluded that it was necessary to include most EBS spectrum into the spectrum
screen “to reflect today’s marketplace realities.”*® While the Commission found that EBS spectrum
generally was suitable and available for the provision of mobile telephony/mobile broadband services,*
it did apply a discount.*! Specifically, the Commission first excluded the five percent of the EBS capacity
that is reserved for educational uses because it remains committed to EBS spectrum serving educational
purposes.* Second, it excluded the EBS white space.* After taking these discounts into consideration,
the Commission, in 2014, included 89 megahertz of EBS spectrum in the screen.** Are any changes to
this treatment warranted? Should we reconsider the spectrum aggregation screen?

B. Opportunities to Acquire New 2.5 GHz Licenses

25. Once the Commission has rationalized the holdings of existing EBS licensees, unassigned
portions of the 2.5 GHz band will be ready for new assignment—bringing new opportunities to rural

36 See Amendment of Parts 1 and 74 to Enable Multipoint Distribution Service and Instructional Television Fixed
Service Licensees to Engage in Two-way Transmissions, Report and Order, 13 FCC Rcd 19112 (1998).

3727 CFR §1214(e).

38 While we propose to eliminate EBS-specific term-related restrictions for leases, we do not propose to eliminate
the requirement that lease notifications must be refiled for each new license term. 47 CFR § 1.9030(g)(2).

3 Policies Regarding Mobile Spectrum Holdings; Expanding the Economic and Innovation Opportunities of
Spectrum Through Incentive Auctions, Report and Order, 29 FCC Red 6133, 6184-6185 para. 118 (2014) (Mobile
Spectrum Holdings Report and Order), recon. denied, Order on Reconsideration, 30 FCC Rcd 8635 (2015).

40 Id. at 6186, para. 123.
A,
2.
4 Id. at 6186, para. 124.
“Id.
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communities that have lacked access to this spectrum before. We propose to use geographic area
licensing to assign any remaining spectrum, which should result in the auction of licenses for unassigned
portions of the 2.5 GHz band and seek comment on whether we should first open up to three new local
priority filing windows to give existing licensees, Tribal Nations, and educational entities an opening to
access 2.5 GHz spectrum to serve their local communities. We also propose build-out requirements for
these new licenses to ensure that all Americans have the opportunity to benefit from the 2.5 GHz band.

1. New Local Priority Filing Windows

26. When the Commission reopened applications for the 2.5 GHz band in 1985, it expressed
a “strong preference” for local applicants in the licensing process.* The Commission found then that
local applicants were “convincingly demonstrated . . . to be the best authorities for evaluating their
educational needs and the needs of others they propose to serve in their communities,” to “best
understand the educational needs . . . of their communities,” and to “act most responsibly in designing and
developing [2.5 GHz] systems.”* It thus opened a “local priority period” to give “more local entities . . .
the opportunity to fill more channels as financial support from non-[instructional] use becomes more
widespread.”4

27. Now that the Commission is again opening the 2.5 GHz band for additional licensing, we
start by seeking comment on whether we should open up to three new filing windows for qualifying
applicants that want to use currently unassigned 2.5 GHz spectrum to serve their local communities. In
each filing window, qualifying applicants would have the opportunity to apply for one or more vacant
channels of EBS spectrum in areas where the applicant can show it has a local presence. The first filing
window would be for existing EBS licensees, the second for Tribal Nations, and the third for other
educational entities. We seek comment on whether we should open any new local priority filing
windows, if any, as well as the details of such windows in turn.

28. In responding, commenters should discuss whether such priority filing windows to assign
licenses is consistent with our statutory authority to assign licenses that could be used for
telecommunications, and Commission policy and precedent regarding use of competitive bidding. Also,
should these entities be given preference over others, in light of other benefits provided to these entities,
such as various Universal Service programs, including E-Rate and the Connect America Fund? We also
seek comment on whether such filing windows can be misused and result in unjust enrichment, with
licenses being sold or leased to ineligible entities for profit. What effect might these priority windows
have on the attractiveness of the remaining spectrum for other applicants? Should we have one combined
priority window for these entities, or the three we seek comment on below?

29. Local Presence. When the Commission previously created a local priority period, it
defined as “local” those “institutions and organizations that are physically located in the community, or
metropolitan area, where service is proposed.”*® We propose for any new local priority filing window,
should the Commission choose to implement this approach, to similarly require an applicant to
demonstrate, as part of the application process, that it is physically located within the license area applied
for. We seek comment on this requirement ¥ and what it would mean in practice. For example, should a

4 See ITFS Local Priority Order, 101 FCC 2d 49,57, para. 19.

46 See id. at 56, para. 16. Notably, the Commission also found local applicants preferable for designing the content
and related aspects of the ITFS systems then in use in the 2.5 GHz band.

47 Id. at 57, para. 18.
4 Id. at 59, para. 22.

4 We note that some commenters had indicated support for a localism requirement earlier in this proceeding. See
Comments of CTN at 5-7; Comments of AASA at 7, 12, 13; Comments of Myers Lazrus at 13; Reply Comments of
the United States Conference of Catholic Bishops at 1-2 (filed Oct. 22, 2008); Reply Comments of National Catholic
Educational Association at 1-2 (filed Oct. 22, 2008).
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college or university be considered to be physically located in any area in which it has a campus?>°
Should an entity created by a state or local government for the purpose of serving formal educational
needs, such as a public school or a school district, be considered to be physically located in every area
where it has a school building? Should having a physical or mailing address within a particular area, be
sufficient to demonstrate that the applicant has a local presence within that area?>! Are there any
situations in which simply having some sort of physical address is not indicative of the local presence of
an applicant? Commenters should discuss whether the proposed definition of local presence would serve
the public interest and provide any relevant qualitative and quantitative data to support their positions.

30. Commenters also should address what documentation applicants must provide to make
such a demonstration. Should the determination of whether an applicant is considered to have a local
presence be based solely on an applicant’s physical location(s) and/or physical address(es)? Commenters
should discuss other factors that should be considered and explain how any factors that they suggest will
ensure that the local priority filing window is available only to local applicants. We also seek comment
any other issues that we may need to address to implement a local presence requirement.

31. We note that the majority of current EBS licensees, such as school districts, schools,
colleges and universities, appear to have a local presence where they have licenses. It also appears that
the entities most likely to be affected by a local presence requirement are the “national” licensees.>
Although national licensees serve a purpose in providing educational services to educational institutions
and students, educational entities with a local presence have a closer understanding of the needs of their
local communities and are more likely to use 2.5 GHz spectrum to meet such needs, especially in rural
areas. Entities with a local presence are part of the communities they wish to serve, and requiring local
presence would increase the likelihood that the EBS spectrum would be put to beneficial use for local
communities. We seek comment on these views.

32, Local Priority Filing Window 1: Existing Licensees. 1f the Commission decides to use
priority filing windows, we seek comment on whether it should open a window for existing EBS
licensees. Opening such a window would allow existing licensees that are already providing service in a
significant portion of a county (and have a local presence in that county) to expand their service to the
county border.>* Existing licensees have already deployed service throughout a portion may be best
positioned to quickly put the white-spaces in their local area to use through an edging-out strategy. In
addition, since a number of school districts are based on county boundaries, allowing county expansion
could allow county-based school districts to better provide services to the students within their districts,
and in many cases, to provide services to those students at home, as well as on school premises.>*
Alternatively, such a window would preclude other applicants from accessing 2.5 GHz white spaces,
including new entrants long excluded from the band. We seek comment on opening such a local priority
filing window.

30 See ITFS Local Priority Order, 101 FCC 2d at 59, para. 22.
SUId.

32 National filers are those that hold licenses all over the country and provide services to the students of an unrelated
educational institution, in contrast to licensees that hold licenses only in regional or local areas and provide services
to their own enrolled students or the students of a neighboring educational institution. National licensees already
hold over 300 licenses, approximately 15 percent of all EBS licenses. These numbers are based on a review of the
Universal Licensing System.

33 To be clear, should another licensee already hold licenses for census tracts in that county, we would not intend the
county-expansion to encompass those areas.

34 Kings County, California was required to apply for special temporary authorizations to build its educational
broadband system because its GSA did not cover much of the county. See File Nos. 0004787793, 0004787800
(filed June 27, 2011, granted Sep. 2, 2011).
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33. Were we to open such a window, we would propose to limit participation to existing
licensees as of the adoption of this Notice of Proposed Rulemaking.> Setting a firm, fixed date allows all
commenters and the Commission to easily discern what entities would be potential applicants for this
window should we adopt it. Furthermore, applicants in this window would be limited to seeking county-
based licenses only in counties where they have a local presence. And finally, applicants in this window
would be limited to seeking county-based licenses only where they hold, after the rationalization of
existing license areas, licenses on a particular channel that cover at least 25 percent of census tracts in a
county. We seek comment on these conditions. In particular, what adjustments to these conditions, if
any, would be appropriate to ensure that the goals of such a window would be met? For example, should
we require licensees to hold licenses covering even more of a county (say 50 percent of census tracts)?
Or should we require that a local presence of the licensee lie inside the county but outside the already-
licensed area of the licensee (under a theory that licensees should be permitted to expand to cover areas
where they have a physical presence but otherwise restricted so that new licensees have the opportunity to
participate in the 2.5 GHz band)?

34. What other conditions, if any, should we adopt on participants in such a window? For
example, should we exclude channels in counties in which more than one existing licensee would qualify
for expansion on a single channel? If so, how would we determine all counties in which existing
licensees meet the local presence requirement? Alternatively, should we only exclude channels in
counties in which more than one licensee holds licenses covering at least 25 percent of the census tracts in
the county? Should we exclude tribal areas that are contained within a county that would be subject to the
Tribal Nations window discussed below? We seek comment on these and any other issues related to
opening a new local priority filing window for existing licensees.

35. Local Priority Filing Window 2: Rural Tribal Nations. We seek comment on whether the
Commission, if it decides to pursue this approach, should open a new local priority filing window for
rural Tribal Nations. The Commission has recognized that “members of federally-recognized American
Indian Tribes and Alaska Native Villages and other residents of Tribal lands have lacked meaningful
access to wired and wireless communications services.”*® Opening such a window would allow rural
Tribal Nations an opportunity to access 2.5 GHz spectrum to address educational and communications
needs of their communities and residents on rural Tribal lands, including the deployment of advanced
wireless services to areas that have too long been without. Alternatively, such a window would preclude
other applicants from accessing 2.5 GHz white spaces. We seek comment on opening such a local
priority filing window.

36. Were we to open such a window, we would propose to limit participation to federally-
recognized American Indian Tribes and Alaska Native Villages located in rural areas.’” Such a request
would appear to comport with Native Public Media’s request to open the 2.5 GHz band to Indian Tribes

3 We seek comment on whether holders of special temporary authority (an STA) who are not full-fledged licensees
should qualify for such a window. Should we expect them to have the permanent facilities in place to quickly
expand service to the county edge?

36 See Improving Communications Services for Tribal Nations by Promoting Greater Utilization of Spectrum over
Tribal Lands, Notice of Proposed Rulemaking, 26 FCC Rcd 2623, 2624, para. 1 (2011) (Wireless Spectrum Tribal
Lands NPRM); see also Inquiry Concerning Deployment of Advanced Telecommunications Capability to All
Americans In a Reasonable and Timely Fashion, 2018 Broadband Deployment Report, Docket 17-199, FCC 18-10
at 3, 27-28, paras. 6, 57-58 (rel. Feb 2, 2018) (noting that Tribal areas continue to lag behind with respect to
broadband deployment).

7 Alternatively, should we authorize any ‘“Native American Tribal entity” to participate, including any entity that is
listed on the U.S. Secretary of the Interior’s currently published list of Indian Tribes recognized to be eligible for the
special programs and services provided by the United States to Indians because of their status as Indians? See The
Federally Recognized Indian Tribe List Act of 1994 (Indian Tribe Act, Public Law 103-154, 108 Stat. 4791 (1994))
(Indian Tribe Act).
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and Tribal Governments to account for the special trust relationship between Tribal Nations and the
Federal Government and the fact that Native Americans are acutely underrepresented in communications
media.”® Furthermore, applicants in this window would be limited to seeking new licenses only in rural
areas where they have a local presence—that would include rural Tribal lands associated with the Tribal
Nation itself. We seek comment on how much of the license area would need to be Tribal lands to
qualify. Would 25 percent be sufficient? 50 percent? We further seek comment on how to define rural
Tribal lands for these purposes. Should we use the definition of rural Tribal lands used for E-rate
program and Lifeline; i.e., Tribal Lands that are not part of “an urbanized area or urban cluster area with a
population equal to or greater than 25,000”7%° We ask commenters to discuss any issues that may arise
out of a particular definition of Tribal Lands. We seek comment on whether to exclude lands that
currently are not inhabited by members of the Tribal Nations and/or are held as private property from the
definition. To this end, we request comment on how to ensure that the only entities eligible to participate
in this filing window are entities that meet our definition of a Tribal Nation, and whose Tribal lands are
lands where tribal members reside as a group and are not used for purely commercial purposes. We seek
comment on these conditions. In particular, what adjustments to these conditions, if any, would be
appropriate to ensure that the goals of such a window would be met?

37. We next seek comment on whether licenses granted for white spaces in such a local
priority window should be at the county level or on a census-tract-by-census-tract basis. Commenters
should discuss why a particular geographic area size would be appropriate taking into account all relevant
information, including border interference coordination needs, propagation characteristics of the band,
and the services that will be offered. We note that using a smaller license area (census tracts) would
increase the fit between areas licensed to Tribal Nations and Tribal lands, but may have offsetting
efficiency losses. Commenters should discuss the costs and benefits of any advocated approach and
support their position with quantitative and qualitative data.

38. We also propose that, if we were to adopt such a local priority filing window, we would
not limit the number of channels that a Tribal Nation could acquire. Given the state of wireless
technologies (including the use of progressively wider channels), we believe that allowing access to
contiguous spectrum on any number of available channels would more efficiently accommodate varying
business models and spectrum needs for wireless broadband. We seek comment on this proposal.

39. Finally, we seek comment on any other ways by which we could encourage the use of 2.5
GHz spectrum on Tribal Lands. Should we impose any additional obligations to ensure that Tribal
Nations hold 2.5 GHz licenses for the benefit of their Tribal community? We seek comment on these and
any other issues related to opening a new local priority filing window for Tribal Nations, and in particular
we seek government-to-government consultation and coordination with federally recognized Tribes on
these issues and the input of inter-Tribal government associations and Native representative
organizations.

40. Local Priority Filing Window 3: New Educational Entities. To the extent that we
implement any filing windows, we seek comment on whether the Commission should open a new local
priority filing window for educational entities that do not currently hold any 2.5 GHz licenses. Opening
such a window would allow new educational entities that have never had the opportunity to benefit from
holding and using 2.5 GHz spectrum (and that have a local presence in a particular area) the opportunity
to access this spectrum for the first time. We note that the majority of requests for waiver of the current

38 Native Public Media Reply at 2-3.

39 See Bridging the Digital Divide for Low-Income Consumers, et al., Fourth Report and Order, Order on
Reconsideration, Memorandum Opinion and Order, Notice of Proposed Rulemaking, and Notice of Inquiry, 32 FCC
Red 10475, 10478, para. 5 (2017).
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filing freeze have come from educators with a local presence in the communities that they wish to serve.®
Alternatively, such a window would preclude the auction of any licenses for remaining 2.5 GHz white
spaces.®! We seek comment on opening such a local priority filing window.

41. Were we to open such a window, we would propose to limit participation to accredited
institutions as well as governmental organizations engaged in the formal education of enrolled students
who are not 2.5 GHz licensees as of the adoption of this Notice of Proposed Rulemaking.®> Setting a
firm, fixed date allows all commenters and the Commission to easily discern what entities would be
potential applicants for this window should we adopt it. Furthermore, applicants in this window would be
limited to seeking licenses only in areas where they have a local presence. We seek comment on these
conditions. In particular, what adjustments to these conditions, if any, would be appropriate to ensure that
the goals of such a window would be met?

42. We next seek comment on whether licenses granted for white spaces in such a local
priority window should be at the county level or on a census-tract-by-census-tract basis. Commenters
should discuss why a particular geographic area size would be appropriate taking into account all relevant
information, including border interference coordination needs, propagation characteristics of the band,
and the services that will be offered. Since a number of school districts are based on county boundaries,
would allowing county-based licenses allow county-based school districts to better provide services to the
students within their districts, and in many cases, to provide services to those students at home, as well as
on school premises?® Commenters should discuss the costs and benefits of any advocated approach and
support their position with quantitative and qualitative data.

43. We also propose that, if we were to adopt such a local priority filing window, we would
not limit the number of channels that a new educational entity could acquire. Given the state of wireless
technologies (including the use of progressively wider channels), we believe that allowing access to
contiguous spectrum on any number of available channels would more efficiently accommodate varying
business models and spectrum needs for wireless broadband. We seek comment on this proposal.

44, Local Priority Filing Process. We seek comment on the appropriate time frame for any
new local priority filing windows. How long should we keep this window open, and how much notice
should be given to applicants before the filing window opens? For example, should each such filing
window last 30 days with at least 90 days’ notice to potential applicants of the licenses available? We ask
entities that are interested in participating in the application window and obtaining 2.5 GHz licenses to
indicate their interests and the difficulties that they may face to help us evaluate any possible technical
and process issues that may arise in implementing one or more new local priority filing windows for
applicants and processing such applications. Given technical limitations of the Universal Licensing

60 See, e.g., Pending EBS Application of Monterey Peninsula Unified School District, File No, 0007664266 (arguing
that a waiver would permit Applicant to provide critical broadband services to students and their families in
otherwise unserved and underserved areas of Monterey County, California, where the school district is located);
Pending EBS Application of Kings County Superintendent of Schools, File Numbers 0007949111 and 0007949111
(arguing that a waiver would permit Applicant to continue to provide services to its students located within the
county).

6 We note that several educational entities have argued that that it is not practical for educational institutions to
participate in an auction. See NEBSA Comments at 7; Myers Lazrus Comments at 9; HITN Comments at 12;
Comments of North Carolina Association of Community College Presidents at 2 (filed Aug. 8, 2008); Adams et al.
Comments at 2-3; Bellville ISD Comments at 18; IHETS Comments at 18; SFL Comments at 17.

62 As before, we seek comment on whether holders of special temporary authority (an STA) who are not full-fledged
licensees should qualify for such a window.

63 Kings County, California was required to apply for special temporary authorizations to build its educational
broadband system because its GSA did not cover much of the county. See File Nos. 0004787793, 0004787800
(filed June 27, 2011, granted Sep. 2, 2011).
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System (ULS), we note that we may not be able to accept applications for all available EBS licenses in
one general filing window. If that is the case, and we divide the available licenses among multiple filing
windows, how should such division be implemented: by region; by population, with the most populous
States first or last; alphabetically; or by some other method? We seek comment on these and related
issues.

45. Resolving Mutually Exclusive Applications. The Act requires that, if the Commission
accepts mutually exclusive applications for initial spectrum licenses, the Commission “shall grant the
license . . . through a system of competitive bidding.”** The Commission assigns licenses for commercial
and private internal use through competitive bidding in order to place the licenses in the hands of the
parties that value them most highly and that are able to use them most effectively.5® If the Commission
decides to create one or more local priority filing windows, as discussed here, they would result in
relatively few mutually exclusive applications, but such a result is not precluded. Therefore, should we
receive mutually exclusive applications, we must use competitive bidding to assign initial licenses subject
to mutually exclusive applications. We seek comment on limiting such competitive bidding to the
mutually exclusive applicants in that particular filing window, however. In addition, we propose to
employ the Part 1 rules governing competitive bidding design, unjust enrichment, application and
payment procedures, reporting requirements, and the prohibition on certain communications between
auction applicants.®® We do not propose to adopt designated entity provisions. Under this proposal, such
rules would be subject to any further modifications that the Commission may adopt for its Part 1 general
competitive bidding rules in the future. We seek comment on this proposal.

46. We also seek comment on whether to allow a settlement window for the filers to resolve
any mutual exclusivity before we accept any application for a 2.5 GHz license. We also seek comment on
any alternative “engineering solutions, negotiation, threshold qualifications, service regulations, and other
means”®’ of avoiding mutually exclusive applications for new licenses that might further the public
interest and comply with the Act.

47. Holding Periods for Licenses Acquired through a Local Priority Filing Window. We
seek comment on whether to impose a special holding period on any license acquired through a local

6447 CFR § 309(G)(1).

5 See Implementation of Section 309(j) of the Communications Act— Competitive Bidding, Second Report and
Order, 9 FCC Red 2348, 2349-50, paras. 4-5 (1994).

% See, e.g., Amendment of Part I of the Commission’s Rules—Competitive Bidding Procedures, WT Docket No. 97-
82, Order, Memorandum Opinion and Order and Notice of Proposed Rule Making, 12 FCC Rcd 5686 (1997); Third
Report and Order and Second Further Notice of Proposed Rule Making, 13 FCC Red 374 (1997) (“Part 1 Third
Report and Order”); Order on Reconsideration of the Third Report and Order, Fifth Report and Order, and Fourth
Further Notice of Proposed Rule Making, 15 FCC Red 15293 (2000), aff’d in part and modified in part, Second
Order on Reconsideration of the Third Report and Order, and Order on Reconsideration of the Fifth Report and
Order, 18 FCC Rcd 10180 (2003); Seventh Report and Order, 16 FCC Red 17546 (2001); Eighth Report and Order,
17 FCC Red 2962 (2002); Second Order on Reconsideration of the Part 1 Fifth Report and Order, 20 FCC Rcd 1942
(2005); Implementation of the Commercial Spectrum Enhancement Act and Modernization of the Commission’s
Competitive Bidding Rules and Procedures, WT Docket 05-211, Report and Order, 21 FCC Rcd 891 (2006)
(“CSEA/Part 1 Report and Order”), recons. pending; Second Report and Order and Second Further Notice of
Proposed Rule Making, 21 FCC Rcd 4753 (2006) (“CSEA/Part 1 Designated Entity Second Report and Order and
Second FNPRM”), recons. pending; Order on Reconsideration of the Second Report and Order, 21 FCC Red 6703
(2006) (modified by Erratum and Notice of Office of Management and Budget Approval of Information Collections,
21 FCC Rced 6622 (WTB 2000)), petition for review dismissed sub nom. Council Tree Communications, Inc. v.
FCC, 503 F.3d 284 (3d Cir. 2007); Second Order on Reconsideration of the Second Report and Order, 23 FCC Red
5425 (2008), vacated in part, Council Tree Communications, Inc. v. FCC, 619 F.3d 235 (3d Cir. 2010); Order, FCC
12-12 (Feb. 1, 2012).

67 47 U.S.C. § 309())(6)(E).
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priority filing window, if any. Although we generally seek to facilitate the free transfer of licenses among
parties, granting certain entities local priority filing windows is premised on the idea that such entities are
uniquely qualified to hold spectrum licenses and ensures that the licenses are put to their highest and best
use—something that could not occur if such an entity quickly flipped that license to another,
nonqualifying entity. Should we expect that these licenses are likely to be used by the licensee, or that
they ultimately will be leased or sold to others who are not eligible for the priority preference? Should
the Commission implement a holding period that deters the lease or sale of spectrum to ineligible entities?
What factors should the Commission consider in establishing a holding period? What is the most
appropriate length for a holding period so as to alleviate concerns involving any potential for speculative
behavior or acquisition of 2.5 GHz licenses by entities that do not have a bona fide interest in providing
service? Would a three, five, or seven-year or more holding period be most appropriate for these
circumstances? In determining the appropriate length of holding period, should we consider the chances
for and mitigate the potential unjust enrichment by those receiving a priority preference? Are there
additional steps that should be taken to ensure that entities are not unjustly enriched? Should we require
the licensee to demonstrate completion of certain buildout requirements before allowing a transfer of
control? Should we prohibit an EBS licensee that is granted a license during one of the local priority
windows proposed herein from leasing 100 percent or some other percentage of their capacity to a
commercial entity during the holding period? We seek comment on these issues.

48. For EBS licenses granted via the local priority windows proposed above, we propose to
require that licensees must reserve a minimum of 20 percent of the capacity of their channels for
educational uses that “further the educational mission of accredited public and private schools” consistent
with paragraphs (b) and (c) of Section 27.1203 of the Commission’s rules, and may not enter into
spectrum leasing arrangements involving this reserved capacity. For EBS licensees that choose to
provide a broadcast-type service, we propose to require such licensees to offer 20 hours per channel, per
week of educational programming. We seek comment on these proposals.

2. Licensing White Spaces

49. We propose, after any new licenses have been assigned through one or more local
priority filing windows should the Commission choose to implement that approach, that any remaining
2.5 GHz spectrum® be made available for commercial use via competitive bidding. We propose that the
Commission would conduct an auction for licenses of EBS spectrum in conformity with the general
competitive bidding rules set forth in Part 1, Subpart Q, of the Commission’s rules. As proposed above
for mutually exclusive applications filed in the three EBS filing windows, we propose to employ the Part
1 rules governing competitive bidding design, unjust enrichment, application and payment procedures,
reporting requirements, and the prohibition on certain communications between auction applicants.”” We
also propose not to apply designated entity preferences in this auction. We seek comment on this
proposal.

50. We seek comment on the appropriate geographic size of new 2.5 GHz white space
licenses (e.g., county, census tract, or something else) and the size of the channel blocks (e.g., existing
channels or the entire available band). Commenters should discuss the costs and benefits of adopting
their proposed geographic area size and channel block size and why such area and channel block sizes
would serve the public interest taking into account all the characteristics of this band.

%8 47 CFR §27.1203(b)-(c),

% In the BRS/EBS Second FNPRM, 23 FCC Red at 6060, para. 180, the Commission sought comment on a variety
of issues related to licensing EBS spectrum in the Gulf of Mexico. We need not address whether to eliminate
restrictions on EBS spectrum in the Gulf of Mexico because, as we explain herein, we propose to eliminate

restrictions on all remaining “white space” EBS spectrum and make it available for commercial use via competitive
bidding.

70 See, Section 3.B.4, supra.
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51. Consistent with our longstanding approach, we would initiate a public notice process to
solicit public input on certain details of auction design and the auction procedures. This public notice
process would address auction-specific matters such as the competitive bidding design and mechanisms,
minimum opening bids and/or reserve prices, caps on bidding credits, and payment procedures. In
advance of the auction, another public notice would announce the auction procedures and provide detailed
instructions for potential auction participants. We also seek comment on whether any of our Part 1 rules
should be modified for an auction of licenses in these frequency bands.

3. Requirements for New 2.5 GHz Licenses

52. The current performance requirements for licensees in the 2.5 GHz band were set forth in
2006, as part of the ongoing efforts to transition the band to the new band plan established in 2004.7" The
2006 BRS/EBS Second Report and Order established a substantial service regime for BRS and EBS
licensees’ and required licensees to demonstrate compliance by May 1, 2011.7 The 2006 BRS/EBS
Second Report and Order also established specific safe harbors, including 30 percent population coverage
for mobile or point-to-multipoint use, or six permanent links per million for fixed point-to-point
services.” The 2006 BRS/EBS Second Report and Order also established an educational safe harbor for
EBS licensees, consisting of 20 hours of educational use per channel, per week.” In 2010, the
Commission established a new requirement for new BRS licenses issued after November 6, 2009: The
licensee must make a showing of substantial service within four years from the date of issue of the
license.” We seek comment on how effective these performance requirements have been.

53. Last year, the Commission adopted a unified regulatory framework for the Wireless
Radio Services (WRS) that replaced the existing patchwork of service-specific rules regarding renewal,
comparative renewal, continuity of service, and partitioning and disaggregation, with clear, consistent
rules of the road for WRS licensees.”” The Commission included BRS in the new WRS framework,” but
excluded EBS from the WRS framework on the ground that “this service presents unique issues that are

"I BRS/EBS Second R&O, 21 FCC Red at 5719-21, paras. 276-79; see also BRS/EBS FNPRM, 19 FCC Rcd at
14282-84, paras. 321-22.

2BRS/EBS Second R&O, 21 FCC Red at 5719-21, paras. 276-79.

73 Id. at 5733, paras. 303-04. The deadline was later extended to November 1, 2011. See National EBS Association
and Catholic Television Network, Memorandum Opinion and Order, 26 FCC Rcd 4021, 4026, paras. 11-12 (WTB
2011).

74 BRS/EBS Second R&O, 21 FCC Rcd at 5725-26, para. 288.
7547 CFR § 27.1214(a)(1).

76 See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the Provision of Fixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bandls,
Third Report and Order, 25 FCC Red 7743 (2010).

71 See Amendment of Parts 1, 22, 24, 27, 74, 80, 90, 95, and 101 To Establish Uniform License Renewal,
Discontinuance of Operation, and Geographic Partitioning and Spectrum Disaggregation Rules and Policies for
Certain Wireless Radio Services, Second Report and Order and Further Notice of Proposed Rulemaking, 32 FCC
Rcd 8874 (2017) (WRS 2" R&O). This framework did not change existing performance requirement obligations.
Rather, it clarified the relationship between “performance requirements” (sometimes referred to as “construction
requirements” or “buildout requirements”) and “renewal standards.” Id. at paras. 20-21. Performance requirements
are specified for each service or band (not in the WRS proceeding) and are one component of renewal standards. Id.
at para. 21. Licenses subject to WRS must meet the renewal standards at the end of every license term, including
the initial one. /d. The discussion of “performance requirements” in this section refers to the
performance/construction requirements themselves, not to the separate issue of renewal standards.

BWRS 2" R&O, 32 FCC Red at 8880, para. 14.
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under consideration in” this present proceeding.”

54. Performance Requirements for New 2.5 GHz Licenses. We propose more robust
performance requirements for any new 2.5 GHz licenses granted through a local priority filing window or
a system of competitive bidding. For mobile and fixed point-to-multipoint services, we propose an
interim benchmark of 50 percent population coverage and a final benchmark of 80 percent population
coverage. For fixed point-to-point services, we propose an interim benchmark of 20 point-to-point links
per million persons (one link per 50,000 persons) in a license area, and a final benchmark of 40 point-to-
point links per million persons (one link per 25,000 persons) in a licensed area. These benchmarks are
slightly higher than those for the AWS-3 and WCS bands (which have similar propagation characteristics)
given the maturity of technologies already developed and deployed in the 2.5 GHz band.®® For
educational broadcast services, we seek comment on an interim benchmark of 50 percent population
coverage and a final benchmark of 80 percent population coverage. We seek comment on these
performance benchmarks and on any other requirements that may be more appropriate for this band. Are
there considerations specific to this band that would warrant a different approach? Are there new
technological developments, or issues specific to the 2.5 GHz band, that render a usage-based approach or
any other approach suitable here? When should the interim benchmark showing be required? What
penalty should apply to licensees that do not meet it? In addition, because we seek comment on whether
to adopt a licensing framework based on census tracts, we also seek comment on how such a framework
would affect performance requirements. Is there some other method of evaluating meaningful service,
beyond traditional metrics, that might be more appropriate considering the size of license areas? We also
seek comment on whether there are other more appropriate construction requirements for educational
services.

55. Renewal Standards. We also propose to bring any new 2.5 GHz licenses granted through
a local priority filing window or a system of competitive bidding into the unified regulatory renewal
framework for WRS. We believe that updating the renewal standards in this manner will encourage rapid
deployment of next generation wireless services, including 5G. We also seek comment on bringing
existing EBS licensees, once their licenses have been rationalized as discussed earlier, into the WRS
framework for license renewal. What are the costs and benefits of each approach?

C. Cleaning Up the 2.5 GHz Rules

56. The process for transitioning BRS and EBS licensees to the new band plan was
completed in 2011.%" While a few Multichannel Video Programming Distributors have received waivers
to opt out of the transition so that they can continue providing service, all other licensees have
transitioned to the new band plan. It therefore appears that the transition rules are no longer necessary.®?
We believe it is in the public interest to eliminate regulations that are out of date and no longer necessary.
We therefore propose to eliminate the BRS/EBS transition rules.

57. We also propose to make various non-substantive, clarifying amendments to Section
27.1206. The proposed changes are contained in Appendix A. The changes are designed to make the
rules easier to understand without changing the substantive requirements for BRS. We seek comment on
these proposed changes.

7 Id. at para. 13.
80 See 47 CFR § 27.14(p), (s).
81 See WT Docket No. 06-136.

82 Should an MVPD operator decide that it wishes to discontinue video service and transition to the new band plan,
it can follow the process established by the Wireless Telecommunications Bureau in Antilles Wireless, LLC d/b/a
USA Digital, et al., Order on Reconsideration, 25 FCC Red 8052, 8058, paras.